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Executive Summary 


In an era in which most countries are moving towards a more structured 
sentencing environment, Canada is becoming increasingly anomalous. This brief 
report summarises recent sentencing reform developments in a number of other 
jurisdictions. There is a now a wealth of international experience and scholarship and 
this paper draws some lessons for Canada. 


The paper consists of three parts. Part I identifies the principal problems with 
sentencing in Canada, drawing on the scholarly and official literature from the 20 
years since Canada’s most significant sentencing reform (Bill C-41, in 1996). Part II 
describes developments in three comparator jurisdictions: the US (represented by 
Minnesota); England and Wales; and Israel. The first two jurisdictions share a 
common law legal tradition with Canada, and sentencing arrangements are generally 
comparable — with the important distinction that both employ statutorily binding 
guidelines. Israel is discussed because it is a good example of ‘guidance by words’ -- 
another reform model worth considering in Canada. Part II] reviews reform options. 
This part also identifies the principal barriers to: implementation. The document is 
accompanied by a technical Appendix which contains examples of a puuelines, 
statutory provisions, and other ancillary a ta 


I. Problems in Canadian Seritencing 


The number of official ms on sentencing w the volume of scholarly 
commentary suggest problems on which consensus exists. These include: 


e High rate of ‘Aboriginal over-representation in prison statistics; 

° Over-reliance on custody is a sanction, relative to other western nations; 
e x Variation in sentencing outcomes; j; ; : 

° Limited guidance regarding the role and use of victim impact statements; 


e Lack of ‘clarity as a result of limited guidance regarding issues such as plea- 
based sentence reductions and mitigating factors at sentencing; 


e An out-dated maximum penalty structure in which the maxima bear 
little relationship to the seriousness of the crimes for which they may be 


imposed; 


e Increased tension between the legislature and the judiciary, as a result of 
recent mandatory sentencing provisions; 


e Absence of gender-specific sentencing considerations; 
e Low levels of public confidence in sentencing; 


e Lack of comprehensive sentencing statistics. 
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II.’ Sentencing Reform in Comparator Jurisdictions 


All three of the comparator jurisdictions have structured judicial discretion to 
a greater extent than Canada. The US is the home of sentencing guidelines. Many US 
states have adopted formal, presumptively-binding guidelines, with the oldest and best 
known being the Minnesota guidelines. These follow a two-dimensional grid-based 
structure. One dimension is crime seriousness: all offences are assigned to one of only 
nine levels of seriousness. The second dimension is criminal history. Offenders with 
prior convictions are assigned points for each prior conviction, as well as a number of 
dimensions of criminal history. Although research has demonstrated a number of 
positive impacts of the Minnesota guidelines, the grid-based approach has been 
rejected by other jurisdictions such as Canada and England and Wales. 


Sentencing guidelines have been evolving in England and Wales for over a 
decade now. The English guidelines are administered by a permanent statutory body, 
the Sentencing Council of England and Wales. The Council’s guidelines represent a 
compromise between the simpler and more restrictive US guidelines and a sentencing 
framework which accords courts great discretion. Unlike the US guidelines, the 
English guidelines are offence-specific: all major crime categories (e.g., assault; 
drugs; sex; theft) have their own bespoke guideline. The guidelines vary slightly in 
format depending upon the nature of the offence. The general approach of the 
guidelines is to create a multi-step methodology for courts to follow when 
determining sentence. The intention is that if all courts follow the same series of steps, 
sentencing will be more consistent. The limited evaluation research on the English 
guidelines suggests that they have had a number of salutary effects, although 
academic criticism has also identified a number of deficiencies. 


Israel has pursued a very different route to structuring judicial discretion at 
sentencing. The Sentencing Law of 2012 creates a methodology (in statute) but does 
not provide a range of disposals. Instead, the law requires a sentencing court to create 
its own ‘Proportioniate Senténcé Range’ (known as a PSR), and then proceed to two 
important decisions. First; should it.depart from what it has defined as the 
proportionate sentence range in order to pursue the rehabilitation of the offender? 
Second, in the event that the court elécts not to depart from the proportionate range, 
the statute enumerates factors to be considered in determining where in the range — at 

‘the bottom or the top, or somewhere in between. The Israeli statute is in the tradition 
of countries such as Sweden and Finland which have attempted to promote greater 
consistency and more principled sentencing by means of a statute alone. 


III. Principal reform options for Canada and Barriers to Implementation 
1. Sentencing Guidelines Issued by Independent Statutory Authority 


The most ambitious reform would consist of a national sentencing guidelines 
scheme, based on some combination of the English and American systems. This 
would entail creation of a national Sentencing Commission with a mandate to develop 
and issue statutorily-binding guidelines (as well as other statutory duties). The 
guidelines would be applicable across the country but with sufficient flexibility to 
accommodate variation between provinces and territories, and individualisation .... 
The Commission would be a primarily judicial body, with representatives of all 


000004 


Released under the Access to Information Act / 
Divulgé(s) en vertu de la Loi sur l’accés a l’information. 


stakeholders, including prosecutors, the defence bar, victims’ and offenders’ advocacy 
groups. It would be modelled on sentencing commissions and councils in other 
jurisdictions. The guidelines could contain presumptively-binding sentence ranges, or 
they could be purely advisory in nature. 


The international experience suggests that guidelines constitute the most 
effective and expeditious way to achieve policy goals such as reducing the use of 
custody for populations that have traditionally been disproportionately represented in 
prison admissions and populations. A guideline system may be the only effective way 
of addressing Canada’s most intractable sentencing problem, namely the 
disproportionate numbers of Aboriginals in provincial and federal correctional 
institutions. For example, a guideline system might contain a separate, national 
guideline for sentencing Aboriginal offenders. = 


2. Judicially-derived and Administered Guidelines. y 


In some jurisdictions (Canada may be an E judicial opposition has 
prevented creation of formal sentencing guidelines. Some judges express the view that 
a guideline issued by a government sponsored body constitutes a threat to judicial 
independence and a violation of the principle: of separation of powers. A related 
authority — being derived from a Council or Commission which included non-judicial 
members. Both objections may be overcome by a scheme in which guidelines are 
created and administered by the judiciary. This is the approach recently adopted in 
Uganda and proposed in.other jurisdictions. The Ugandan guidelines were developed 
by a Task force created by the Chief Justice and contain both numerical and narrative 
elements. ni 


3. iA Commission without guidelines 


AA less ambitious reform iisolves A of a Sentencing Commission 
without the statutory authority to issue guidelines but with a mandate to promote more 
consistent sentencing and other objectives such as increasing public confidence. This 
option follows the approach of the Australian sentencing councils. 


4. Statutory Sentencing Reform 
This approach has’been adopted in the Scandinavian countries and more 
‘recently in Israel. Independent of these potential reforms there would be utility in 
amending Part XXIII of the Criminal Code to provide greater guidance on a range of 
sentencing matters, such as the following: 
e greater guidance on sentence reductions for a guilty plea; 
e guidance on the use of custody as a sanction. For example, Parliament could 
consider creating statutory criteria which have to be fulfilled before a court 


may impose a term of custody. 


e greater guidance on sentencing Aboriginal offenders — possibly with a separate 
set of sentencing provisions for this category of offender. 
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5. Sentencing Information Systems 


A final alternative to a guidelines scheme would entail creation of a sentencing 
database for the judiciary to use at sentencing. Sentencers would have access to a 
range of information which may include: 


e Sentences imposed for similar crimes within the same court and 
province/territory as well as nationally; 


e Information about local sentencing alternatives/ treatment programs and 
options; 


e Relevant decisions from the appellate courts; 


e Social context information about sentencing (e.g. disproportionate effects of 
custody on young offenders, female offenders, primary caregivers). 


Providing this material to courts may well result in greater harmonization of 
sentencing and more informed sentencing as courts have ready access to information 
about aspects of sentencing such as different altematiyes to custody. * 


6. Repeal or Amend Statutory, Provisions which Eliminate Judicial Discretion 


The options reviewed so far all TT the futiodinetion of some reform. An 
important alternative involves the repeal or amendment of existing statues. The US 
may be seen as the home of mandatory sentencing laws; these statutes are most 
common and more. punitive there than possibly any other country with the exception 
of South Africa. Yet many states have recently moved to repeal or amend their 
mandatory sentencing laws.in order to provide courts with greater discretion at 
ee Pea Ra ag o 

y Sy i i i 

Many of the Canadian matidatory sentences are unique in the sense that they 
do not permit the degree of judicial discretion necessary to impose a lesser sentence 
when this is appropriate. Almost all other common law mandatory sentences allow 
this discretion. For example, the South African mandatories permit a court to impose 
a lesser sentence. The Criminal Law Amendment Act which created mandatory 
minimum sentences for a range of offences specifically permits discretion for a judge 
to impose a lesser sentence when it finds substantial and compelling circumstances”. 
Mandatory minimum sentencing provisions in England and Wales also allow courts to 
impose a lesser sentence. The threat to proportionality and individualization is not 
restricted to mandatory minimum terms of imprisonment, as recent commentary has 
pointed out. Finally, relaxing the mandatory sentencing provisions may well promote 
public confidence, as a number of surveys have shown greater support for judicial 
discretion than legislated penalties. 
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Parti: Overview and Review of Problems in Canadian Sentencing 
1.1 Introduction 


With respect to criminal justice problems, policy, and practice, Canada is in 
many respects unique. One important distinguishing feature is that jurisdiction is 
_ shared between the federal government and the provinces and territories. This creates 
a level of complexity not found in unitary jurisdictions such as New Zealand or 
England and Wales. In addition, a number of problems, such as the high rate of 
Aboriginal over-incarceration, exist in few other countries. Yet there are still lessons 
to be learned from the experience elsewhere, although directly importing another 
jurisdiction sentencing framework or system of guidance is unlikely to prove 
beneficial. Any reforms introduced from elsewhere would need to be carefully 
adapted to the Canadian experience. As the Canadian Sent itencing Commission noted 
in the title of its report published almost 30 years age What is needed is a “Canadian 
approach” to sentencing reform (1987). This papet TEVIS ws the international 
experience with sentencing reform and lays out die opt on ns! tor Canada. 


1.2 Overview 


This paper consists of three parts. Partiidentigf fies the principaliproblems with 
sentencing in Canada, drawing oiiithe scholarly Pag Fici literature Hain the 20 
years since Canada’s most signi At Sentencing re reform (Bill C-41', in 1996). Part I 
describes pea he at in three = yaratorg uri 5: 5; the US (represented by 


ar ar comparators have been 


l Hyo 
é Ea A 


recently introduced a e 

alternative options for re 
ao 

comparator (and mer 


idélines, statutory provisions, and other 


1 Bill C-41, An Act to amend the Criminal Code (Sentencing) and other Acts in consequence 
thereof. Ist Session, 35" Parliament, 1997 (Royal Assent July 13 1995) SC 1995, c 22. 
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1.3 Problems in Sentencing 


Determining the problems in Canadian? sentencing? is to a degree a subjective 
exercise, yet the number of official reports on sentencing (several of which have 
reviewed the problems of sentencing)‘ and the volume of scholarly commentary’ 
suggest issues on which consensus exists: 


e High rate of Aboriginal over-representation in prison statistics and particularly 
Aboriginal women;° 


e Over reliance on custody as a sanction, relative to other western European 
nations’; 


2% 
e Unwarranted variation in sentencing outcomes;® = > 


? Many of these problems are also found in other jurisdictions. There are of course strengths 
to the Canadian regime, notably the codification of general sentencing principles. In many 
other jurisdictions matters are very different. For example, the Law Commission of England 
and Wales recently launched a Sentencing Code project, and in doing so described current 
English sentencing law as “an impenetrable thicket, contained in hundreds of separate 
provisions scattered across dozens of st Statutes. ” (201 Š;p. 2h 


> This paper focuses on persons sehen: to “er a ieee not address the high remand 
population which has contributed to the overall size of the prison population. Yet the use of 
pretrial detention is an important related problem the high use of pretrial detention has kept 
Canada’s prison population ata high level. : 


“ Chapter 3 of the Report of the Gnat Sentencing Commission (1987) summarizes the 
pubes many of which remain today (see also Dean, 2011). 


5 For fecent omens see Ti (2013); Healy (2013); Roberts and Bebbington (2013); 
Roberts (2012); Doob (2011); earlier publications include Roberts and Cole (1999); Roberts 
(1998; 1990); Healy and Dumont (1997) and special issues of the Criminal Law Quarterly 
(1999, Volume 42, number 1); Canadian Journal of Criminology, (1990, Volume 32, number 
3), and Criminologie, eee 


é In 2013/14, Aborietnai Tadije represented 24% of all provincial/ territorial admissions to 
custody, and 20% of federal admissions. In 1998/99, these statistics were respectively, 13% 
and 18% (Statistics Canada, 2009, Table 3; 2015). The Truth and Reconciliation Commission 
of Canada identified this disparity, noting that 43% of women sentenced to custody were 
Aboriginal (Canada, 2015, p. 217). Thus, despite important judgments from the Supreme 
Court of Canada following the introduction of s. 718.2(e) of the Criminal Code, the problem 
appears to be getting worse. For discussion of the issue of Aboriginal Peoples more generally 
and Aboriginal women, see Rudin (2013); Williams (2007). 


7 Canada’s prison population of 120 per 100,000 population is higher than many western 
nations; see Walmsley (2013), Table 4. The Canadian Sentencing Commission identified ‘an 
over-reliance on imprisonment’ as one of the problems in sentencing (1987, p. 77). The over- 
use of incarceration is commonly noted as a problem by academics (e.g., Doob, 2011) as well 
as the CSC (1987). Although high, the custody rate has been relatively stable since the 
passage of Bill C-41 in 1996 (see Doob and Webster, 2006). 
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e Limited guidance regarding issues such as plea-based sentence reductions, and 
mitigating factors at sentencing;? 


e Lack of clarity regarding the role of victims at sentencing and the objectives of 
victim impact statements!®; 


e An out-dated maximum penalty structure in which the statutory maxima bear 
little relationship to the relative seriousness of the crimes for which they may 
be imposed (and therefore offering little guidance to courts);!! 


e Increased tension between the Executive branch and the judiciary, as a result 
of mandatory sentencing provisions;!? . 


e Absence of gender-specific sentencing considerations); 
e Low levels of public and victims’ antia in aiene" 
e Lack of comprehensive sentencing statistics. !> 


? This has been a longstanding concern in Canada. Over:50 years ago, a member of the 
Supreme Court of Canada opened a national seminar on sentencing by noting that: “I do not 
think it an overstatement to say that not only the public but the Courts and Counsel are 
disturbed by the apparent inconsistencies between sentences imposed where not only is the 
crime the same but the surrounding circumstances are,-on their face, very similar” 
(Cartwright, 1964, p.-1). After conducting-a thorough review of the literature and surveyed 
legal practitioners, (including judges) the Canadian Sentencing Commission concluded that: 
“there i is considerable unwarranted variation in sentencing” (1987, p. 77). 


N M 
? S. 718 of the Criminal Cds contains a small namber of aggravating factors, but no 
mitigating factors. All other sentencing statutes ‘enumerating sentencing factors provide both 
aggravating and mitigating factors pg for example, the 2012 Sentencing Law from Israèl in 
the technical. ji oi a 


10 See Manikis (2015a). 


11 The Canadian Sentencing Cémmission observed that “Canada’s statutory maxima are 
inadequate” (1987, p. 63). Spécifically, the Commission concluded that “there are two quite 
separate problems with the.current maximum penalties: they are unrealistic and in most cases 
too high..[and] they are disorderly... Little guidance for anyone can be expected from these 
maxima” (p. 64). 


12 See Healy (2013). 


13 The differential impact of sentencing on female offenders has emerged as a policy priority 
in several western nations (see text, and discussion in Gerry and Harris, 2015). 


14 Canadian Sentencing Commission (1987, pp. xxii- xxiii); Cites 
15 Although the Canadian Centre for Justice Statistics (CCJS) has collected court data through 


the Adult Criminal Court Survey (ACCS) for decades, the survey fails to capture important 
variables and is subject to a number of data limitations (see text). 
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One approach to sentencing reform involves devising a specific response to an 
immediate problem, such as Aboriginal over-representation in prison admissions. 
However, academic commentators appear to agree that these problems are best 
addressed through a comprehensive sentencing reform, rather than piecemeal 
amendments to the Criminal Code or other individual initiatives.'© A wide range of | 
reform options is available, and this paper reviews these in the final section. 


16 The evolution of sentencing reform since 1987 has been characterized by one sentencing 
expert as only very “ad-hoc” in nature (see Brodeur, 1999). More recently a member of the 
judiciary characterized recent sentencing reform developments as creating a “conflict between 
Parliament and the courts..” and described the status quo as a “state of disarray [which] is 
more profound than any horizon seen before 1996” (Healy, 2013, p. 60). 
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Part II: Structured Sentencing in Three Comparator Jurisdictions 
2.1 Sentencing Reform in Other Common Law Jurisdictions 


In recent years, many countries!’ have introduced greater structure at 
sentencing. Reforms include sentencing guidelines, reform statutes, and sentencing 
councils or commissions. Structuring judicial discretion at sentencing represents one 
of the most significant challenges for legislatures. If they prescribe specific sentences 
— such as mandatory terms of custody — courts are prevented from doing justice by 
reflecting the individual circumstances of specific offenders. For example, legislating 
a mandatory sentence of five years imprisonment for an offence means that offenders 
of very different levels of culpability will receive the same sentence — a clear violation 
of codified principles of proportionality and restraint. On the other hand, if 
legislatures leave the courts to regulate themselves at sentencing, outcomes may be 
too variable, leading to sentencing disparity. In short, there i is a fine balance between 
offering too much and too little guidance. 

“The potential benefits of legislating suldMines ae creating a sentencing 
commission may be summarised as follows: hes hy 
e More consistent sentencing between ‘dierent courts and within the same 

courts over time. This may be achieved ‘through a combination of offence- 
specific guidelines; “generic” guidelines applying to all cases (e.g., regarding 
the application of principles such as totality); guidelines about important 
sources of information (e.g., victim impact statements) and guidelines about 
the use of specific. sentences such as suspended sentences, intermittent terms 
of custody-or conditional sentences of imprisonment. 


° More principled sentencing — for example, helping courts apply important 
Siahutony janpeiples such as proportionality and restraint; 


e More cost- effective sentencing — by promoting the use of alternatives to 
custody i in appropriate cases; 

e Greater focus on victim interests at sentencing — by taking the impact of 
crimes on Victims into account when devising sentence ranges, or through a 
generic guideline which directs courts to consider victim impact statements; 


e Higher levels of public confidence in sentencing; research has demonstrated 
that people are less critical of courts when they are aware of guidelines (see 
text). 


Sentencing guidelines need not be numerical in nature, providing a specific 
range of sentence for each crime. A number of Scandinavian countries have 


17 Guidelines or Sentencing Commissions have been introduced or proposed in the U.S., 
England and Wales; Scotland; Northern Ireland; South Korea; South Africa; Uganda; Kenya; 
New Zealand; Israel; several Australian states, and China. 
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developed what may be termed “guidance by words”.!® This involves the legislature 
placing relatively detailed guidance in a sentencing law. For example, the Swedish 
Penal Code identifies proportionality as the primary rationale for sentencing, and 
requires courts to assess the seriousness of the offence in order to determine the 
sentence. A number of mitigating and aggravating factors are also specified in the 
Swedish law, in order to guide judges in the determination of sentence. The law also 
contains guidance for courts regarding the use of different sentencing options. The 
advantage of the “guidance by words” approach is that it leaves courts with 
considerable flexibility to determine an appropriate and proportionate sentence 
(Jareborg, 1995). On the other hand, this may result in greater disparity than would be 
the case in a jurisdiction such as Minnesota where judges have to follow detailed and 
prescriptive sentencing guidelines (see below). 


Comparator Jurisdictions 


The three principal jurisdictions selected, i ‘comparison in this paper are 
Minnesota (representing the US), England and;Wales, and‘lsrael. The first two 
jurisdictions share a common law legal tradition with Canaðäðand sentencing 
arrangements are generally comparable”? 2 SWith the important distinction that both 
employ statutorily binding guidelines. Israeli liis discussed because iti is a good example 
of “guidance by words” -- another reform modèl l worth ‘Considering 1 in¢ Canada. 20 The 
common element of reforms introduced i in all thrée{jurisdictions i is that ‘Suidance i is 
provided regarding a range of dispositions appropriate.t to a common case, and courts 
then exercise their determine sentence within. this range% or to impose a different 
sentence. The chief distinguishing feature i is the, a oR > discretion in this 
. respect. à 


2.1. Minnesota 
Seftiencing: guidelings he ge sa Me in the United States for over 30 

years. now; at both’ thie! ‘State “and: federal’ levels, (see Reitz, 2001; Tonry, 2013b). Many 

states opsrate a formal" Sentencing: 3 guidelines scheme to assist judges at sentencing. — 


The best-known guidelinesmodel’ involves a two-dimensional sentencing grid — much 
He T 7 


18 See Ashworth (2009) for discussion of techniques to reduce disparity. 
Sh 


= 
1? There are important ied aside from the presence/ absence of guidelines. The lower 
courts (Magistrates? courts); in England and Wales are responsible for imposing 
approximately 97% of sentences, and at this level almost all sentencing decisions are taken by 
a panel of lay magistrates. Lay adjudication has almost disappeared from the criminal courts 
in North America. In addition, prosecutors in England and Wales seldom make sentence 
recommendations and almost never join with defence counsel in deposing a common 
sentencing submission. In contrast, “joint submissions” following plea discussions and robust 
sentence recommendations from both parties are the norm in Canada and the U.S.. 


2? Other jurisdictions which have adopted or proposed sentencing guidelines include: South 
Korea (Park, 2010), Uganda (Kamuzze, 2014) and New Zealand (Young and Browning, 
2013). The New Zealand guidelines have yet to be implemented. The New Zealand scheme 
involves a comprehensive guideline for each offence; the guideline contained categories of 
crime seriousness, each with an associated range of sentence. A sentencing court would match 
the case appearing for sentencing to the guideline category using information in the guideline. 
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like a mileage chart which shows the distance between two cities. The two axes arè 
crime seriousness and criminal history. In order to determine the sentence that should 
be imposed, a court selects the appropriate level of crime seriousness, and criminal 
history category. The intersection of the seriousness row and the criminal history 
column contains a relatively narrow range of sentence length (see Appendix for the 
current Minnesota Sentencing Grid).?! Some form of sentencing grid has been 
adopted in several other states, including Minnesota, Massachusetts; Oregon; 
Pennsylvania; North Carolina and at the federal level. 


Constraint upon Courts: The Departure Test 


In states with purely advisory guidelines, the issue of compliance does not 
arise. One of the well-documented findings however is that advisory guidelines have 
little impact on sentencing practices at the trial court levé él(Tonry, 2013b). Some 
degree of compulsion is necessary, although guideline Vary greatly in the amount of 
discretion allowed courts. If the guidelines are pre Suitiplively binding, the court must 
impose a sentence within the range found in the _ Blideliness rid. For example, in 
Minnesota, a court wishing to impose a moré: A at less) severe: nction than that which 
is prescribed by the guidelines must firsts \d“‘substantial and elling” reasons to 
justify what then becomes a “departure” séritence, namely one outside the official 
guideline ranges. Only a minority of sentencés:im mpos éd fall are outsidèxthe guidelines 

— in the interests of consistency judges are encotitaged'to remain within:the guidelines 
(see Minnesota Sentencing Guidé 


Go mmission: 2015; Frase, 2005; 2009). 


RS 

EN E D LS 

Ea a ESN > EN 

W s © 

insMinnesota: iaf de émonsiratéd that the introduction of 
ah eS d proportionality (see Knapp, 1984; 

The pos iy 

as 


itive effects of the Minnesota guidelines | 


includes ge D, è 
‘a rapid reductiongin racia disparities ‘following introduction of the guidelines; 
“hg T 
e A shin correction missions resulting in greater offense-based 
proportionality; 
a 


e A stabilising 


e Greater predictability, transparency and clarity in sentencing outcomes. 


*! For example, an offender convicted of a relatively serious crime (e.g., assault, 1 degree) 
and who has a criminal history score of 4 is subject to a sentence length no less than 104 
months and no more than 146 months (see Minnesota Sentencing Guidelines Commission, . 
2015, p. 73). Courts must impose a sentence within this range or justify a lesser or greater 
sentence. This example is drawn from the custodial “zone” of the grid, where all sentences 
involve some period of custody. i 
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Against these benefits, the US grids have been criticized for creating the 
opposite problem of excessive uniformity in sentencing. This occurs when cases of 
variable seriousness attract the same sentence. 


Despite its popularity across the US, no foreign jurisdiction has adopted the 
grid-based approach.” It is significant that the Canadian Sentencing Commission 
which existed between 1984 and 1987 and an English Sentencing Commission 
Working Group reviewed the US schemes and made site visits to several US 
sentencing Commissions (in 1985 and 2008, respectively). Both bodies ultimately 
concluded that the grid-based approach was not suitable for Canada or England and 
Wales.” Finally, the US Supreme Court ruling in Booker had the effect of removing 
the mandatory status of the federal guidelines which are now deemed advisory. It is 
unlikely that any other jurisdictions will adopt a presunipeively- binding US-style grid 
in the future. 


2.3 England and Wales*4 

The era of sentencing guidelines begon i in England and Wales in 1999 when 
the Sentencing Advisory Council was created (see Ashworth and Roberts (2013b)). 
The English guidelines have been steadily evolving since then, and most common 
offences are now covered by a definitive guideline. In addition, the ‘Council and its 
predecessors have issued several ‘generic’ guidelines applicable across all offence 
categories.” The guidelines are developed and issuedby a statutory body — the 
Sentencing Council of England and Wales. The president, of the Council is the Lord 
Chief Justice and there are 14 members, Pe majority « of whom are drawn from the 
judiciary. 


EI 


È ET 


22? The other principal US innovation =a statutory body to develop guidelines and possibly 
perform other functions — has been adopted i in many other jurisdictions (see later sections of 
the aahi ; i 


23 The common objection w: was that the architec of a sentencing grid, the quantification of 
criminal history.and the presumptively-binding nature of the guidelines made them unsuitable 
for sentencing in the two jurisdictions where individualization and discretion were more 
important considerations. 


24 Although Northern ireland and Scotland are separate jurisdictions within the United 
Kingdom, most legislation passed in England and Wales is ultimately also adopted in the 
other two jurisdictions. In 2015, Scotland announced creation of a Sentencing Council 
analogous to the Sentencing Council of England and Wales. 


25 For example, to provide guidance regarding the overall seriousness of any offence 
(Sentencing Guidelines Council, 2004) or the application of the ‘Totality’ principle when 
sentencing multiple count cases (Sentencing Council, zzzz). 


6 As with Councils elsewhere, the English Council comprises representatives of all 
stakeholders in sentencing, including all levels of the judiciary, the Director of Public 
Prosecutions; a senior police officer; representatives of the probation services and victims’ 
services and the defence bar as well as an academic. A broad membership is necessary to 
ensure system-wide legitimacy. Commissions which fail to incorporate all interested parties 
have been heavily criticized (see for example the recent experience with the Tenessee 
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The English guidelines offer an alternative to a US-style two-dimensional 
grid. The principal difference is that guidelines in England and Wales promote ` 
consistency by requiring sentencers to proceed through a series of steps, rather than 
by prescribing a range of sentence length and discouraging sentences outside the 
range (a common approach across the US). The English guidelines contain 9 steps,” 
of which the first two are the most critical. (See Appendix for an extract from the 
assault guideline). The idea is that if all courts follow the same step-by-step 
procedure, sentencing decisions across courts should be more consistent. 


For the purposes of illustration consider the guideline for Assault occasioning 
actual bodily harm.*® As with many offences for which a definitive guideline has been 
issued, ABH has been stratified into three categories of seriousness. The guideline 
provides a separate range of sentence and starting point sentence for each category. ° 
Step One of the guidelines methodology requires a sentencing court to match the case ~ 
appearing for sentencing to one of the three categories of crime seriousness.”? 

ae | 

The guideline identifies an exhaustive J dist’ F sentencing factors which should 
be used to determine which of the three cate fies i is most appropriate, These factors 
constitute what the guideline describes ag the principal factual ments” of the 
offence — such as “a significant degree of premeditation” or “victini 

nh. Sere 
vulnerable”. Their importance is reflected in't thie.facttt at 


, ae 
iit fae ISES the lowest category, the most severe 
sentence: it should i impose isa com nasal (nor*Ctistodial) sentence. In contrast, 
the next category up ha Sa 


determined the i, 


$I wee Sai 
‘Shoilld, use the corresponding starting 
ch will'then be shaped by the 


a 


ove è towards a sentenct 


prior convictions:and the factithat the crime was an isolated incident. A diverse 
nati SS 

collection of factorsšis. zeiteg relevant to personal mitigation, including remorse, the 

fact that the offender Wè ista:sOle or primary carer and ‘ ‘good character and/ or 


exemplary conduct”. bA 


_ 7 In its more recent guidelines the Council has modified this structure, although the essential 
architecture, namely requiring courts to proceed through an orderly sequence of steps, 
remains common to all the guidelines. 


28 All English guidelines are available at: http://sentencingcouncil.judiciary.gov.uk/ 


2 These categories have been created to reflect gradations in harm and culpability, with the 

_most serious category (1) requiring a court to find greater harm and enhanced culpability. 
Category 2 is appropriate if either greater harm or higher culpability is present, while 
Category 3 involves lesser harm and a lower level of culpability. 
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After Step Two, a court proceeds through the remaining seven steps of the 
guidelines methodology. Step Three directs courts to. reduce sentence in cases where 
the offender has provided or offered to provide assistance to the prosecution or police. 
Step Four involves the reduction for a guilty plea. Offenders who plead guilty receive 
a reduction of up to one third off their custodial sentence (discussed below). The 
remaining steps relate to other sentencing provisions such as the consideration of any 
time that the offender spent in remand while awaiting trial. The guideline steps also 
require the court to give reasons for the sentence imposed, and to explain the effect of 
the sentence for the benefit of the offender. 


Constraint upon Courts: The Departure Test 


The English guidelines are less restrictive than their US counterparts, although 
still formally binding on courts. Section 125(1) of the Goroners and Justice Act 2009 
states that: Soe 
ae 


“Every court — (a) must, in sentencing an offends ‘follow’ anyssentencing guideline which is 
relevant to the offender’s case... unless the court is satisfied thatit would be contrary to the 
interests of justice to do so.” i 


Courts may impose a sentence within a “ance andistill remain'ompliant with the 
Bey te eR 

guidelines. In this sense, although,they are required for follow the guidelines, courts 

retain considerable freedom to séntetice offenders afi itst, they have considerable 

discretion within the guidelines; secondiithey may depart from the guidelines if they 

believe it is necessary in the interests of j justices, 


Transparency, Predict ; ie hind Consi teni LY 


Sentencing guidelines Toe greater, transparency in sentencing. An 
example ¢ ofsthe; benefits Sig mantintegrated systemof guidance can be found in the issue 
of pleazbased’sentence reductions in ‘England ain Canada, there is no statutory basis 
for these;sentence reductions, nozeuidelineand only limited appellate guidance 
(Renaud?2004) In contrast; t English courts benefit from three sources of guidance: a 
statutory provision, a definitive guideline, and judgments from the Court of Appeal. 
Taken togethersthese provides structure and clarity without unduly restricting judicial 
discretion. The statutory foundation i is by section 144 (1) of the Criminal Justice Act 
2003.30 : 


Guidance on the magnitude of reductions is provided by the definitive 
guideline on sentence reductions which the Sentencing Guidelines Council (SGC).?! 


30 “In determining what sentence to pass on an offender who has pleaded guilty to an offence 
in proceedings before that or another court, a court must take into account: (a) the stage in the 
proceedings for the offence at which the offender indicated his intention to plead guilty, and 
(b) the circumstances in which this indication was given’. 


E Although the SGC was replaced by the Sentencing Council i in 2010, this guideline remains 
in force. 
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The guideline contains a statement of principle justifying these reductions** and 
prescribes specific levels of reduction for different profiles of defendants. If a guilty 
plea is entered at the first reasonable opportunity, the recommended sentence length 
reduction is one-third. The size of the sentence reduction then diminishes the later the 
guilty plea is entered, and the defendant who changes his plea to guilty on the day the 
trial commences should receive a reduction of only 10% (Sentencing Guidelines 
Council, 2007).* The guideline is neither rigid nor excessively binding; courts retain 
a degree of discretion in determining the level of reduction awarded.** To conclude, 
the existence of the definitive guideline containing specific reductions appropriate to 
the stage at which the plea was entered, providing legal counsel and their clients with 
a clear idea of what reduction to expect (see Figure 1). 


, Figure 1 
Extract from Definitive Guideline for Sentence Refuttions for a Guilty Plea 


EER 


EE 
In each category, there is a presumption that the recommended reduction 
will be given unless there are good reasons for a lower amount. 


First reasonable After a trial Door of the court/ 
opportunity date is set after trial has begun 


recommended 1/3 recommended 1/4 recommended 4/10 


Source§Entencing Gtlidelines Council (2007) _ = © ** 


SS p 


32 This is another benefit of a clear guideline: in Canada, it is unclear whether plea-based 
reductions are justified because they provide evidence of remorse or because they save 
witnesses and victims from having to testify (Manson (2001, p. 133; cf Renaud, 2004, p. 152). 


33 This arrangement is consistent with other common law jurisdictions including New Zealand 
(Law Reform Commission, 2008) and several Australian states (Sentencing Advisory 
Council, 2015; Torre and Wraith, 2013). 


34 In the latest and most comprehensive guideline judgment on plea-based reductions, the 
Court of Appeal used the phrase “residual flexibility” to denote the scope of a court to 
individualise the reduction awarded; see Caley and Ors (guilty pleas); [2012] EWCA Crim 
2821. ? 
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Empirical research into the correspondence between the recommended levels 
of reduction and practices in the Crown Court confirm that courts follow the 
recommendations relatively closely (see below). This means that counsel can advise 
their clients confident in the knowledge that a particular reduction will be granted, 
depending on the timing of the plea. Defendants, practitioners, victims, and indeed 
anyone with an interest in sentencing can be aware of the likely reductions awarded. 
Although data are unavailable in Canada”, it is less likely that parties in Canada can 
predict likely plea-based sentence reductions with such confidence.36 


Effects of English Guidelines: Evaluation Research 


Since the English guidelines have been operational for a shorter period than 
the US systems,’ there is less research upon their effects, The Council publishes 
annual reports containing information on sentencing paticins and departure rates and 
academic researchers have also explored the effects. ofthe guidelines (see essays in 
Ashworth and Roberts, 2013a; Roberts, 2015). Taken Figether, the following 


conclusions may be drawn: 
P 


e Only a small percentage of ai imposed fall ouk the offence specific 
guideline ranges. In 2014, approximately 5% of, sentences 'itposed for assault 
were outside the guideline : sentence ranges (Seitténcing Counéil; ,2015a). This 
suggests a high degree of: ‘conformity withthe guidelines. na A the width 

“Se 
of the sentence ranges suggests aosi all = would have fallen in these 
ranges even without the eiai S 
SSN ha e AN 

e Thereisa higlidestse,of m e en the Sideline 
recommendations for Fea oie and: ‘trial court sentencing patterns 
(discussed belly and - ee o> 33 


-e ne ~~ b 


35 «péj iis not one of eal ei by’ “the Adult Criminal Court Survey (ACCS) 
conductéd: iby, the Canadian ‘Centre Hedustice Statistics. This omission impedes our 
understanding: of the effects OfsyariablesGuch as plea on sentences imposed and highlights the 
limitations on Selitencing statisties in Canada. 

36 At least it is hard" iS predict. the? hikely benefit of a plea prior to discussions between the 
parties. Once these have: bech resolved the likely sentence is much clearer, as most decisions 
involve a joint submission to which courts will in normal circumstances defer. 


37 The first offence-specific guideline was issued in 2004 by the former sentencing guidelines 
authority (the Sentencing Guidelines Council). The number of guidelines began to accelerate 
once the Sentencing Council issued its first definitive guideline (in 2011). 


38 For example, for the offence of assault occasioning actual bodily harm, the maximum 
penalty is 7 years custody and the total guidelines sentence range is from a low level fine to 
three years imprisonment. A court may impose any sentence within this range and remain 
compliant with the guidelines. 


3 For example, the guideline recommends a one third reduction for pleas entered at the first 
reasonable opportunity. Recent sentencing statistics reveal that in 2014, 89% of defendants in 
this category received such a reduction (see Sentencing Council, 2015; Roberts, 2013). 
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e Research demonstrates the effectiveness of the guidelines in achieving policy 
objectives: An explicit aim of the Drug Offences guideline was to achieve 
greater proportionality in sentencing by reducing the lengths of sentences for 
drug “mules” (relative to dealers). An independent evaluation found that the 
guideline had reduced the average sentence for this profile of offender, thus 
making their sentences more proportionate (see Fleetwood, Radcliffe and 
Stevens, 2015). 


e Research on the assault offences guideline demonstrated a modest but 
significant increase in consistency following introduction of the new guideline 
(Pina-Sanchez, 2015; Pina-Sanchez and Linacre, 2013); 


e Research into public attitudes suggests that knowing about the guidelines has a 
positive effect upon public attitudes to sentencing (Roberts et al., 2012). 


Against this relatively positive picture, it must be added the English guidelines 
have attracted criticism from a number of constituencies. Some academics have 
argued that pointed out the very loose nature of the compliance requirement 
(Ashworth, 2010; 2012), while practitioners have argued that the introduction of the 
guidelines has had a number of adverse effects such as increasing the severity of 
sentence and undermining the role of mitigation (e.g., 2; Cooper, 2010; 2013; 
Lovegrove, 2010). To date, neither the Council nor the Ministry of Justice has 
conducted empirical research to determine the extent to. which these criticisms are 
valid. This research is necessary if we are: to draw definitive lessons from the English 
experience for other juctedictions. te eee 


Comparing the US‘and English Guidelines _ bt 


The.relative effectiveness of the two ‘approaches remains unknown, since there 
has been’ no comparative analysis. It may be tempting to compare ‘departure rates’, 
i.e., the percentage of sentences imposed which fall outside the guidelines. Yet this 
measure reflects the width-of the guidelines ranges. Departure rates are much lower in 
England than Minnesota principally because the sentence ranges are much wider in 
the English guidelines. The'second principal difference between the English and the 
US guidelines is that Commissions across the US issue a complete package of 
guidelines encompassing all offences --- usually, as noted, within a single guidelines 
grid.° The English Council issues guidelines sequentially, for each offence category 
(such as all assault offences, or drugs crimes). This means that it takes much longer 
for guidelines to be available for all offences, although much more detailed guidance . 
is provided. 


2.4 Israel 


Israel is the latest country to structure judicial discretion at sentencing without 
the adoption of numerical guidelines. The Sentencing Law of 2012 (hereafter SL 
2012) creates a methodology for sentencers in a way that echoes the English scheme 


“ For example, in Minnesota, all offences are assigned to one of the nine seriousness levels of 
the sentencing grid. 
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yet with important differences, most notably the absence of sentence ranges. The 
English guidelines create a step by step methodology for courts to follow; each 
guideline offers a specific sentence range for each level of crime seriousness. The 
sentence ranges are determined by the English Sentencing Council, based upon 
judicial practice, decisions from the appellate courts and following a “proportionality 
review” by the Council to see whether some adjustment is needed. 


The Sentencing Law in Israel also creates a methodology (in statute) but does 
not provide a range of disposals. Instead, the law requires a sentencing court to create 
its own “Proportionate Sentence Range” (PSR), and then proceed to two important 
decisions. First, should it depart from what it has defined as the proportionate 
sentence range in order to pursue the rehabilitation of the offender? (The SL 2012 
‘provides guidance as to when such a departure is. appropriate. ) Second, in the event 
that the court elects not to depart from the proportionatgiiange, the statute enumerates 
factors to be considered in determining where in thesiange — at the bottom or the top, 
or somewhere in between. . à 


fs 

- Deviating from the Proportionate Sentencing Ränge 

All guideline schemes permit ders Rion from a a designatčd òr prescribed 
range, and the Israeli law is no exception. D Si jonssipin a guideliiig generally fall 
into one of two categories. Undel tte, US and eli ist Sidelines, sentences outside 
the guideline- -range may be imposed response 1S€Xceptional case characteristics. 
When these arise, a court departs fi the Buideline dsprovides reasons why a 
departure was necessary... Deviations'tiay als Cidhise wheliaicourt sees great potential 
for rehabilitation. Ieahigedtliedetermine sy that Aia a likelihood” that the 
offender will be, dias alreadysbeen rei witatéd, it it’ mma Yedepart from the 
proportionate range and, et a = or her kğ some rehabilitative action. 


proport Hee in tao ee Aare restriction applies to the 
S66 


more sé Ious cases. If f thcrime'igsexceptionally severe” or if the offender’s level of © 


culpability. “exceptionaliyshigh the court may activate this ground for departing 
from the PSR but only whefi;inusual’ ‘and extraordinary circumstances exist. In other 
words, deviation: from the PSR %:is still possible in these more serious cases, but the 
threshold for devidiiig i is raise . This restriction will work to ensure that the 
rehabilitation does nóta undermine pga considerations which gave rise 
to the PSR in the first place. 


In alist the Sentencing Law creates an explicit methodology to be followed 
by courts when determining sentence (see Roberts and Gazal-Ayal (2013)). The law 
requires a court to create a Proportionate Sentence Range appropriate to the case at 
bar, and then to consider whether it should depart from the range in the interests of 
rehabilitation. The law provides lists of the relevant factors related to the offence as 
well as legitimate factors to be considered unrelated to the offence — but related to the 
offender or the wider interests of justice. 


This novel approach to structuring judicial discretion without restricting courts 


to a specific range of sentence is based upon Scandinavian penal codes but goes much 
further than these other statutes in providing comprehensive guidance. The important 
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difference between this approach and the guideline schemes is that here the aim is to 
promote proportionality and consistency within a particular sentencer’s decisions over 
time, rather than between courts or judges. (A translation of the Sentencing law can be 
found in the Appendix). To date, there has been no published evaluation of the new 
sentencing law. 


Conclusion 


What have we learned about the experience with structuring sentencers’ discretion 
outside the United States? A number of lessons can be drawn. First, the Sentencing 
law in Israel suggests that numerical guidelines are not necessarily the only model to 
follow. It is possible to provide guidance to courts without prescribing specific 
sentencing ranges in terms of time in prison. "~ 


Second, the English and New Zealand guidelifes demonstrate that there is a 
middle ground between the relatively tight sentencing guidelines found across the 
United States and the looser systems of “guidance: iby words? found i in countries like 
Sweden, Finland and Israel. These more recent guidelines offer a system which is 
prescriptive and yet very flexible in appliĉation. These systems Offer a plausible 
improvement upon the more discretionary*sentencing anemone in countries 
like Canada, South Africa, and India. < 


Third, judicial acceptance! Of: “Breater structurei(and reduced discretion) is far 
more likely when the judiciary are’ ‘heavilysimplicated:in the development and 
on a ny 
evolution of the guidelines, The statutory bodiestresponsible, for developing the 
guidelines in Englan andandiWale Wales havefgenerallý Bendomitäted by the judiciary. The 
Canadian Sentencing: ‘Commission proposalgiappear to: ‘hive failed in the 1980s, in 
ban 
part at least becausë Jinges perceived the ‘Buideline scheme to be a bureaucratic 
scheme which threatenedithe,in jndependence’Sisthe judiciary and compromised the 
Soot 
ability of Snes, in Canadatto i in ndividualise}Sentencing. 
Ae 
` Fourth, there e an‘advantage to the gradual evolution of guidelines. The 
Y; 

English guidelines have béen | slow'to;develop — with guidelines for specific offences 
issued periodically over the ears rather than in one step as was the case in the United 
States, or the proposals advanced i in New Zealand. There was no “big bang” to the 
English experiencéiin;the sense of a comprehensive guidelines package covering all 
offences. In retrospect: Ethisipotential weakness of the guidelines may paradoxically 
have ensured their survival and development. They have evolved incrementally from 
their modest origins in 1999 (see Ashworth and Roberts, 2013b). Judges who may 
initially be resistant to attempts to curb their discretion may be more likely to accept 
guidance when it evolves in this way. 
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Part I Options for Canada 


This final section reviews the principal reform options for Canada and identifies a 
number of barriers to implementing sentencing reform. A brief paper can only sketch 
the outline of specific options; each option would require careful study and 
consideration. 


5. Sentencing Guidelines Issued by Independent Statutory Authority 


The most ambitious reform would consist of national sentencing guidelines*', 
based, possibly on a modified version of the English or New Zealand systems.*? As 
noted at the beginning of this paper, any guideline scheme would need to be adapted 
to the Canadian sentencing framework and culture. Any Zuideline scheme would 
require a national Sentencing Commission with a mandate3to develop and issue 
statutorily-binding guidelines (as well as other statutory: duties). The guidelines would 
be applicable across the country but with sufficient flexibility to accommodate 
variation between provinces and territories.” ane je'Commisgion would be a primarily 
judicial body, with representatives of all stakeh iolders, incliding prosecutors, the 
defence bar, victims’ and offenders’ advocacy groups.“ It would:be modelled on 
sentencing commissions and councils in othr, jurisdictions (see voiHirsch et al., 


1987; Freiberg and Gelb, 2008).*> The guidelines could:Gontain presuinptively- 


binding sentence ranges, or they;Could be purelyiadvisory i in nature. "$S 
R ie Ss 
— Se, “SB 
oo 
41 For examples of the guidelines re Sedin neie Commission, see 


Appendix F of the Cortiihissions ¿s Report rt (1987 ). {or,intotmation’o “On sentencing commissions 


and their guidelines‘i in nthe US Segon Hirsch’ eect 1 (1987) es 
nr oe i 

*? Since these guidelines ‘Offer r greater, vii courts and would therefore be more 
appropriates ‘for: iHesCanadiai Gontext ES S Ea 

core ks LN 
#8 This posal is cors ient withthe > recommendations of the Canadian Sentencing 
Commission, 1,(1987) and thiéHouse of 6fGommons Standing Committee on Justice and 
Corrections" (also known as ‘thesDaubney ‘Committee, after its chair, David Daubney, M.P.; 
see Canada, 1988), as well as academic coi commentators. The Sentencing Commission 
recommended an’ ‘integrated reform which was not a rigid grid-based model like that used at 
the federal level in th€US, bufor was it a “guidance by words” system like those used in 
certain Scandinavian couritrigsin important respects, the Daubney Committee report and the 
Canadian Sentencing Commission were in agreement. For example, the House of Commons 
report also recommended that Canada adopt sentencing guidelines, albeit of an advisory 
nature, and both bodies also advocated the creation of a permanent sentencing commission. 


“4 Some Sentencing Councils also contain members of the general public. For example, the 
New South Wales Sentencing Council has four members representing the ‘general 
community’ (see New South Wales Sentencing Council, 2014). 


45 Canada is anomalous in another respect of relevance to this issue. Almost all common law 
jurisdictions benefit from a Law Commission. Prior to its abolition the Law Commission of 
Canada produced a number of seminal documents in the area of sentencing. As noted the Law 
Commission of England and Wales has just launched a sentencing initiative. The absence of a 
Law Commission means that there is a vacuum in terms of the development of sentencing 
reform proposals; the need for a Sentencing Commission is therefore more pressing than it 
would otherwise be. 
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The international experience suggests that guidelines are the most effective 
and expeditious way to achieve policy goals such as reducing the use of custody for 
populations that have traditionally been disproportionately represented in prison 
admissions and populations. A guideline system may be the only effective way of 
addressing Canada’s most intractable sentencing problem, namely the 
disproportionate numbers of Aboriginals in provincial and federal correctional 
institutions. For example, a guideline system might contain a separate, national 
guideline for sentencing Aboriginal offenders.*° This could include information about 
Aboriginal communities, sentencing options appropriate to Aboriginal offenders, and 
possibly separate sentencing purposes and principles. 


How would a country go about creating a sentencing guidelines scheme? The 
first step involves the creation of an independent authority to develop sentencing 
guidelines. Twenty years ago a leading international scholar wrote that: “The 
sentencing Commission is alive and well.” (Tonry, 1995, p. 25). And so it is, both in 
the US and abroad. All US guidelines schemes have emerged from a sentencing 
commission, such as the Minnesota Sentencing Guidelines Commission.*” In other 
countries these bodies are usually called Sentencing Councils, and there is significant 
variation in their structures and functions. The Sentencing Council of England and 
Wales is tasked with devising and disseminating guidelines as well as a range of other 
functions (see Roberts, 2011). The technical ‘Appendix contains an extract from the 
Coroners and Justice Act 2009 which specifies the:Council’s duties and-functions 
other than those relating directly to the creation of ‘guidelines. 


Other sentencing.councils silt as the s Sentencing Advisory Council in New 
South Wales*® are only advisory i in nature; they do not.issue sentencing guidelines but 
simply provide advice and conduct research'upon a wide range of sentencing issues. 
All sentencing councils — to a greater or a lesser extent - are involved in public legal 
education of one kind or another. This may mean publishing reports to help the public 
understand the sentencing process better, or it may mean releasing comprehensive 
sentencing statistics. For example, the Council in NSW publishes pr rona Sentencing 
Bulletins RER summarise aeneae trends for specific offences.’ 


Enhancing the Role of the Victim at Sentencing 


Guidelines and Commissions can do much more than simply promote greater 
consistency in sentencing: A comprehensive guideline system has the potential to 
promote the interests of the crime victim in a balanced and consistent way. In Canada, 
the provinces and territories have for many years operated victim impact statement 


“6 In other jurisdictions proposals have been advanced for a separate guideline for female 
offenders, on the same reasoning, namely that they represent a very different offender 
population (see Gerry and Harris, 2015). 


‘7 See http://mn.gov/sentencing-guidelines/ 


48 See http://www.sentencingcouncil.justice.nsw.gov.au/ 


4 See http://sentencingcouncil.vic.gov.au/page/about-us/council. These bulletins serve more 
than just a public information function; the judiciary also cite them in their judgments. 
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schemes. These statements have a robust statutory foundation, and the VIS provisions - 
in the Criminal Code go further than analogous regimes in other common law 
‘countries. Most recently, s. 15 of the Victims Bill of Rights states that: 


Every victim has the right to present a victim impact statement to the 
appropriate authorities in the criminal justice system and to have it considered. 


However, even the most robust and well implemented VIS regime will have 
limited success unless statements are used appropriately by courts. Sentencing 
commissions and guidelines can facilitate the effective and appropriate use of Victim 
- Statements at sentencing in several ways. Once again, there are lessons fron foreign 
jurisdictions. 


First, victim interests are incorporated into the e offence- specific guidelines in 
- England. Thus factors relating to the victim appear afiboth Stage One and Two of the 
guidelines. For example, Step One of the Assault@uidéline includes several victim- 
related factors such as “deliberate targeting ofsvu fierablé'victim” and “victim is 

Se 
particularly vulnerable”. Step Two includesther factors relating to the victim, 
including “ongoing effect [of the crime] @ithe victim” and ‘ ‘gratuitous degradation of 
the victim”. If the court finds one or more*6fithese factors as beinstpresent at this step, 

se 

the case will be assigned to a higher category soriof Hess (see Señtgncing Council, 
2013; Edwards, 2012). The EngliSh:Counci] also: stb Shes a Bulletin fOr Crime _ 
Victims, which describes the we guidelifiessincorporate victim interests.*° ` 


Second, the New, Zealand , h Ragen he they include a stand- 
alone “generic” senté One Buideline Which assis ststcourts inaking impact statements 
into account at sereng. \ Will out suc iagi iline, Colts are likely to use victim 
impact statements different Ways. a Finally, most Sentencing Commissions and 
Councils aroung th the w ia inel i lea,membétzwho represents crime victims.°? Similar 
initiative giene f a woul Wo ki existing, but limited guidance from the 
courts@a3 an cc l 


6. igen derived ‘Ghd d Adibaered Guidelines 
ea 

In some flisdctions judicial opposition has prevented creation of formal 
sentencing guidelings,, J udges: Sometimes express the view that a guideline issued by a 
government sponsoredibedy-Constitutes a threat to judicial independence and a 
violation of the principlé Sor separation of powers. A related objection is that 
guidelines administered by an independent body may lack judicial authority — being 
derived from a Council or Commission which included non-judicial members. Both 


50 


http://www.sentencingcouncil.org.uk/wp- 


content/uploads/Sentencing Guidelines and Sentencing in England. and_Wales- 
Victims of Crime.pdf 


*! See Manikis (2015a); Manikis and Roberts (2012). 


$2? For example, the Chief Executive of Victim Support (the principal victim services s agency 
in England and Wales) is a member of the English Sentencing Council. 


5 See Manikis (2015a; 2015c). 
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objections may be addressed by a scheme in which guidelines are created and 
administered by the judiciary. This is the approach recently adopted in Uganda and 
proposed in other jurisdictions. The Ugandan guidelines were developed by a Task 
Force created by the Chief Justice. The guidelines contain both numerical and 
narrative elements (see Kamuzze, 2014). A relatively wide range of sentence and a 
starting point sentence is provided for each offence. For example, theft carries a 
maximum penalty of 10 years imprisonment and has a guidelines range from one to 
10 years and a starting point of 5 years. Since the guidelines have been in operation 
for only a short period, evaluation research has yet to be conducted. 


Another alternative relating to the judiciary entails greater guidance from the 
courts of appeal. If the apex courts, including the Supreme Court of Canada, were to 
issue more (and more detailed) guideline judgments, this would fill some of the void 
in terms of guidance for sentencers. There is of course.4 tradition of guideline 
judgments in Canada which can be traced back decades. Appellate guideline 
judgments might contain ‘Starting Point’ sentences which would furnish first instance 
courts with a common point of departure at sentencing. However, since the appellate 
courts are essentially reactive in nature, ruling on specific cases brought by the parties 
on appeal, this is a less systematic way of generating guidance for trial courts. 


a SS, 

7. Sentencing Commission without guidelines 
A less ambitious reform involves creation of a Sentencing Commission 
without the statutory authority to issue guidelines but with a mandate to promote more 
consistent sentencing and other objectives such as increasing public confidence. This 

option follows the approach of the Australian sentencing « councils. An independent’ 
Commission could assist by: . : 


e Depoliticising sentencing policy; the Commission could conduct research, 
canvass stakeholders and then advise Parliament or the federal Department of 
< Justice with respect to specific reform proposals (see below); 


° Promoting greater consistency through publishing offence-specific bulletins of 
sentencing trends and other sentencing-related information; 


e Enhancing public understanding of sentencing through a variety of initiatives; 


e Providing information to victims about the sentencing process.** 


Evidence of the utility of such Councils can be found in the independent 
review of the Sentencing Advisory Council (SAC) of Victoria. The report was 
commissioned by the NSW Department of Justice and concluded that the “SAC is a 
highly effective and successful organization that represents value for money for the 
Victorian Government” (2008, p. 3). (This is the only published evaluation of a 
sentencing Council). 


** A good example is the sentencing information package published by the New South Wales 
Sentencing Council (2013). 
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8. Statutory Sentencing Reform 


Here the intention is to provide greater guidance through a comprehensive set 
of statutory provisions. As noted this approach has been adopted in the Scandinavian 
countries and more recently in Israel. Independent of these potential reforms there 
would be utility in amending Part XXIII of the Criminal Code to provide greater 
guidance on a range of sentencing matters, such as the following: 


e The most important mitigating factors at sentencing® including greater 
guidance on the appropriate sentence reductions for a guilty plea. An example 
of the benefits of greater clarity regarding plea discounts can be found in the 
State of Victoria, where section 6AAA of the Victorian Sentencing Act 1991 
requires sentencing judges to reveal epici the stated reduction or 
discount.*° on, 


e More guidance on the use of custody as a’sanction. For example, Parliament 
could consider creating statutory criteria which have to be fulfilled before a 
court may impose a term of a l o 


e greater guidance on sentencing Aboriginal offenders — possibly with a separate 
set of sentencing provisions for this category. of offender. 


NY’ 


Focus on Aboriginal Over-Incarceration NA 
reere X 


As noted earlier;-the rate of Aboriginal incarceration*has remained high; the 
remedial provision,codified in 1996 has clearly failed to achieve the objective of 
reducing Aboriginal admissions to custody. Inadequate implementation of the 
Gladue*® and Ipeelee*® judgments across the country is one possible explanation for 
this failure. In the context of the present paper, however, it is worth asking whether 
additional statutory reforms might be useful. In light of the failure of s. 718.2(e) or the 


55 Courts may. benefit from guidance as to the most important mitigating factors, as 
acknowledged by prosecutors as well as.défence counsel (Sentencing Council, 2015, p. 27). 
This is why sentencing statutes around the world include both types of factors. At present, 
courts may interpret factors in different ways or assign variable weights to sentencing factors. 
For example, in some jurisdictions courts consider the absence or remorse to aggravate; 
elsewhere remorse mitigates but its absence has no effect. Similarly, a common appeal in 
mitigation is that the offender acted out of character due to intoxication yet in other contexts 
(and in some guidelines) intoxication is taken as a categorical aggravator (see Padfield, 2011; 
Roberts, 2011). 


°° As the Victoria Sentencing Advisory Council recently noted: “Requiring sentencing judges 
to articulate the effect of the guilty plea on sentence was intended to increase transparency” 
(2015, p. xv). 


` This approach to restricting the use of custody was adopted in the Youth Criminal Justice 
Act (YCJA). Evaluation research upon the impact of the YCJA has demonstrated a significant 
reduction in the use of custody in youth courts (see Bala et al., 2009; 2010). 


58 R v Gladue [1999] 1 SCR 688 (SCC). 


5 R v Ipeelee [2012] 1 SCR 13 (SCC). 
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subsequent SCC judgments to effectively reduce Aboriginal admissions to custody, a 
more radical approach is clearly necessary. 


This challenge is particularly pressing in light of the Truth and Reconciliation 
Commission’s call to eliminate the overrepresentation of Aboriginal people in custody 
‘over the next decade’ (Canada, 2015, p. 219). It will clearly take more than a modest 
provision such as s. 718.2(e) to accomplish this objective. It has also been argued that 
the expansion of the Gladue framework to other branches of the criminal justice 
system is necessary in order to effectively address Aboriginal over-representation in 
prison statistics. 


Section 718.2(e) has attracted both advocates critics over the years. However, . 
there appears to be consensus that a modest reference™ to i the importance of 
considering Aboriginality at sentencing is unlikely to chiatige trial practices. And so it 
has proved. In this respect the international experience: Supports the need for a more 
systematic or ambitious solution. In New Zealand3a ailegislative provision which was 
inspired by concerns about Maori over-incarceration permits courts to consider an 
offender’s Maori background, yet the problémremains. á Inithis sense the 
international experience is of no assistanée:;what i is needed is auniquely C Canadian 
response. What then are the alternatives? Ss E 

z% N i is 

e Inthe event that national’guidelines are a ed, guidance could be offered — 

regarding the spteaton o guidelinésito Aboriginal defendants; 
SS q 

e Ifthe intention,is.to directly Feduce : admissions to’ ’chistody, Parliament could 
legislate specifi critgria whichithust be'fulfilled b before an Aboriginal offender 
is committed to custody, ka $ 

° Creating, separate, “Aboiigifial-relevantisentencing principles and specific 

Soe PRUE RR 
_sgtencing options tailored to Aboriginal. ‘communities and cultures; these 
Would echo Butibe o different from’ those currently found in Part XXIII; 
b k s 
Création ofa standalone sé sentencing Code for Aboriginal offenders; this 
Eo ina separate regime for Aboriginal offenders. 
5. Sentencing Titormatisi Systems 
“Es aR 


A final alternative’to a guidelines scheme would entail creation of a sentencing 
database for the judiciary to use at sentencing.®* Sentencers would have access to a 
range of information which may include: 


€ A simple statutory reference that courts should consider all reasonable alternatives “with 
particular reference to Aboriginal offenders” may be likened to a “touch of the tiller”; what is 
needed is a more radical change. 


6l Jeffries and Stenning (2014) report that the age standardized rate imprisonment rate was 
three times higher for Maori than for all New Zealanders. 


This recommendation needs to be considered in light of the state of sentencing information 
currently available across the country. It is my understanding that in some provinces, courts 
have databases available to them which summarise recent, relevant trial and appellate 
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e Sentences imposed for similar crimes within the same court and 
province/territory as well as nationally; 


e Information about local sentencing alternatives and treatment programs and 
options; 


e Relevant decisions from the appellate courts; 


e Social context information about sentencing (e.g., disproportionate effects of 
custody on young offenders, female offenders, primary caregivers and older 
offenders). 


Providing this material to courts may well result in greater consistency and 
more evidence-based sentencing as courts have ready access to information about 
aspects of sentencing such as different alternatives to custody. Two pioneering, early 
projects in Canada trialled such a system. Both systems demonstrated the potential of 
computerised information and at a much earlier period when-personal computers were 
still a novelty (see Doob and Park, 1987). oe both projects failed to be 


implemented on a permanent basis. - 


ty 


More recently, a sentencing information system (SIS) was created in Scotland, 
but fell into disuse and there are no plans to resuscitate.the system (Hutton and Tata, 
2010). It is likely that the newly-created Scottish Sentencing Council will follow the 
lead of its English counterpart and initiate new data collection in the High Court. 
Japan is an example of a country that has-developed a sentencing database for the 
courts at sentencing. Japanese courts can access comparable cases based on important 
case characteristics such as the number of crime victims or the presence and nature of 
any weapon.used. As was the case with the Scottish system, the Japanese version is 
closed to the-public. Finally, it is purely advisory in nature and has no binding force 
on the courts (Shiroshita, 2010). . 


The National nidie Institute (NJI) is an obvious potential partner in the 
creation of a ‘sentencing information system (through some form of Benchbook) or 
even as the agency mandated to develop judicially-created sentencing guidelines. The 
NJI has long provided educational resources to judges for a wide range of judicial 
functions, and Sentencing, has been a core component for several years (see National 
Judicial Institute, 2014). - 


7. Repeal or Amend Statutory Provisions which Eliminate Judicial Discretion 


The options reviewed so far all involve the introduction of some reform. An 
important alternative involves the repeal or amendment of some mandatory 
sentencing statutory provisions. Mandatory sentencing is on issue on which great 
consensus exists; academics and judges generally agree that mandatory sentences 
prevent or impede a court from crafting a just disposition. Many of the statutory 
amendments since the passage of Bill C-41 are hard to reconcile with the principles of 


decisions. If such systems do exist, there is the potential for them to be standardized across 
the country and made available to a wider constituency of “users”, including advocates. 
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proportionality and restraint codified in that Act; mandatory sentences which require a 
court to impose a specific sentence in all cases violate both of these principles. 


The US may be seen as the home of mandatory sentencing laws; these statutes 
are more common and more punitive there than possibly any other country with the 
exception of South Africa. Yet many states have recently moved to repeal or amend 
their mandatory sentencing laws in order to provide courts with greater discretion at 
sentencing (see Department of Justice, 2003). The 2015 Presidential exercise of 
clemency in the case of offenders sentenced under mandatory drug sentencing laws is 
one example of this trend. There is a growing acceptance that mandatory sentenci 
laws have failed, and at great cost (see Mauer, 2009). 


Many of the Canadian mandatory sentences are unique in the sense that they 
do not permit the degree of judicial discretion necessary to impose a lesser sentence 
when this is appropriate. Almost all other common law mandatory sentences allow 
.this discretion. For example, even the punitive South African mandatories permit a 

court to impose a lesser sentence. The Criminal Law Amendment Act in South Africa 
which created mandatory minimum sentences-for a range of offences specifically 
permits discretion for a judge to impose a lesser sentence when it finds “substantial 
and compelling circumstances”. Mandatory minimum sentencing provisions in 
England and Wales also allow courts to impose ‘a lesser sentence. The. threat to 
proportionality and individualization is not restricted to mandatory minimum terms of 
imprisonment, as recent commentary has.pointed out: Finally, relaxing the 
mandatory sentencing provisions may well. ‘promote public confidence, as a number of 
surveys have shown peaky spp for. Judicial Wiscretion, Wh legislated penalties.66 


How might tiie Canadian mandatoriés Be a more flexible? Two 
possibilities are... 


Rot 


Sin Sy Mälġas. the Supremë Court of pa decided that if the prescribed sentence would 
result in an ee this would ¢ amount to a substantial and compelling circumstance for the 
purposes of the Act, ~ 


6 When sented an 7 offender for a qualifying third domestic burglary the court must apply 
Section 111 of the Powers of the Criminal Courts (Sentencing) Act 2000 and impose a 
custodial term of at least three years, ‘except where the court is of the opinion that there are 
particular circumstances which (a) relate to any of the offences or to the offender and (b) 
would make it unjust to do so in all the circumstances’. (emphasis added). 


65 In Canada, the enactment of a provision in the Increasing Offenders’ Accountability for 
Victims Act removes the discretion that judges previously exercised to exempt an offender 
from the payment of the Victim Fine Surcharge in cases where the imposition of the 
surcharge would impose undue hardship (see Healy, 2013). 


* For example, regarding the controversial practice of according credit for pre-trial custody, 
research demonstrated that “support was higher for providing judges discretion than 
instituting a standard response” (Department of Justice Canada, 2007, p. 22). For a review of 
research on public attitudes to mandatory sentencing see Roberts (2003). 
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e Creating a general judicial discretion clause which would allow courts to 
circumvent the mandatory sentence in cases where imposing the mandatory 
sentence would be contrary to the interests of justice or 


e Creating a provision which would allowing a court to impose a lesser sentence 
when the case contains one or more important mitigating factors. 


Potential Challenges to Implementation 
Costs 


Cost is one obvious impediment to the establishment of a Sentencing 
Commission. This issue was raised in the 1980s during consultation on the 
recommendations of the Canadian Sentencing Commission, and is even more likely to 
arise now, during a period of financial austerity. 1 Two canes may be offered to 
address this objection. i 


First, Sentencing Commissions are-generally modest units, usually with part- 
time Commissioners and only a small permanent staff. The budgets of foreign bodies 
offer a guide to the likely cost of a Canadian version. The Minnesota Sentencing 
Commission currently costs approximately Can $600,000 per annum, ’and the 
Sentencing Advisory Council in Victoria around $1.6 million per annum. Even the 
English Council which has a much wider range of statutory duties (and research 
obligations) than other Commissions operates within an annual budget of less than $2 
million.’ These are relatively modest amounts’ i in teros of the overall budget for 
court services. : i 


Second, a well ‘Yanctionitig Sentericing Commission would generate offsetting 
cost savings through a number of ways, consistent with the experience in other 
jurisdictiöns. For example, one goal of the English timing-based plea reduction 
guideline is to ensure that if a defendant elects to plead guilty this decision is taken 
early in the process, thus saving court time and witnesses and victims from having to 
testify. A’clear guideline should result in more “first appearance” pleas — fewer later 
pleas and ‘ ‘cracked trials” (where the plea is entered only on the day of trial). Another 
source of savings involves the greater use of alternatives to custody; if guidelines — 
advisory or presumptive — result in increased use of noncustodial sanctions this will 
reduce correctional expenditures, particularly at the provincial/ territorial level. 
` Finally, it is worth noting benefits arising from a Sentencing Commission which can 
be directly costed, such as greater public awareness of sentencing. 


Judicial Reaction and the Importance of Judicial Engagement 


6 The Canadian Sentencing Commission estimated in 1987 that a PSC would cost 
approximately $1 million; in today’s values this is more likely to be $2 million. 


°8 Of course the cost of any Commission will depend on its size, the frequency that it holds 
meetings and its ambit of duties. The Minnesota Commission meets relatively infrequently 
and has a rather limited range of functions. In contrast the English Council meets every month 
and has a wide range of duties (see Appendia). 
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It is unlikely that substantive sentencing reform could be implemented without 
the active co-operation of the judiciary. A degree of judicial opposition to the 
recommendations of the Canadian Sentencing Commission was a factor in the 
decision to legislate only certain elements of the Commission’s reform package 
(Doob, 2011). In other jurisdictions, judicial opposition has been a factor in 
preventing substantive sentencing reform. Trial courts may be concerned that their 
ability to individualise the sentence may be compromised; appeal courts may feel 
their jurisdiction to issue guidelines is under threat. Both of these perceptions are 
understandable, but can be addressed by pointing to the English experience. 


As noted, the English judiciary has traditionally been sceptical regarding any 
sentencing reform which constrains judicial discretion. However, the English 
guidelines have been accepted by all levels of the lay and professional judiciary. In 
addition, the Court of Appeal, Criminal Division has continued to issue important 
guideline judgments. The Council’s definitive guidelines therefore supplement rather 
than supplant guidance from the Court of Appeal:”° 


The most important lesson for any jurisdiction contemplating sentencing 
reform and in particular guidelines concerns the need for judicial input and support. 
The international experience demonstrates.that judicial co-operation.is essential.” 
Judicial opposition is likely to arise if the guidelines are presumptively-binding; 
contain overly restrictive sentence ranges, discourage departures from the guidelines 
in appropriate cases or apply sentencing factors such as prior convictions in relatively 
mechanistic ways. On the other hand, in recent years the judiciary in several common 
law countries has proved amenable to more structured sentencing when the reforms 
are developed in consultation:with the courts. A useful. research project would be to 
conduct a systematic survey of the Canadian judiciary, with a view to better 
understanding judicial perceptions of the current problems in Canadian sentencing as 
well as the most appropriate solutions to those: problems.” 


“The Politics of Sentencing 


© One example of this from England and Wales is a recommendation by an Advisory Panel to 
rationalise and lower the maximum penalties (Advisory Council on the Penal System, 1978). 
Judicial opposition prevented this reform from taking place and the maxima in that 
jurisdiction (and Canada) remain unreliable guides to the relative seriousness of the crimes for 
which they may be imposed. This was one of the problems identified by the Canadian 
Sentencing Commission (1987). 


”° A good example of this co-operation rather than competition can be found in the area of 
guilty pleas, where the definitive guideline has been endorsed and interpreted by the Court of 
Appeal, see text. 


™ Thus, in England the Lord Chief Justice serves as the President of the Sentencing Council. 
The Lord Chief and members of the Court of Appeal have long played an integral role in the 
development of the guidelines. One reason for this level of support is that the Court of Appeal 
has retained its powers to issue guideline judgments, even if these generally also acknowledge 
the existence of the definitive guidelines issued by the Council. 


” The last national judicial survey was conducted 30 years ago by the Canadian Sentencing 
Commission (Roberts, 1988). 
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Legislative or political opposition may also represent a barrier to rational and 
comprehensive sentencing reform. Some Parliamentarians may believe the creation of 
a statutory, permanent body would erode their jurisdiction to legislate sentencing 
policy. It is a misperception; in all countries where a Commission or Council exists, 
Parliament has continued to legislate reforms, and appellate courts have continued to 
issue guideline judgments. Parliamentarians may well recognise that there are benefits 
to creating an expert body which can devise guidelines and provide the federal __ 
legislature with expert advice on potential reforms. The English Council illustrates the 
potential advantages. 


The enabling legislation clearly establishes a relationship between the Council 
and both the Lord Chancellor and the Court of Appeal. Thus both may propose to the 
Council that it create or revise particular guidelines.” In addition, the House of 
Commons Justice Select Committee is one of the statutory consultees with respect to 
draft guidelines, and the Chairman of the Sentencing Council appears periodically 
before this committee to report on the Council’s activities. Finally, the existence of an` 
independent, primarily judicial and statutory sentencing authority may help to 
depoliticise the debate about sentencing policy in Canada. Penal populism is a well- 
documented threat to informed, evidence-based sentencing reform. This arises when 
political parties compete for the support of the electorate by promoting punitive 
criminal justice reforms (see Pratt, 2007). The creation of a Commission or Council 
has been recommended in other jurisdictions as a way of insulating the courts and the 
policy-making process from populist nants Lay, 2008, pp. 191-192). 

Fi ederal-Provincial Relations he if J ` oe ty 

Perhaps the greatest challenge to reform i in Canada involves the federal- 
provincial divided jurisdiction. Unitary jurisdictions such as Israel or England and 
Wales do‘not have to. confront this challenge. It is unlikely that the federal 
government will proceed with significant sentencing reform in the face of provincial 
or territorial opposition. Yet this particular barrier may be overcome if it were 
accepted by the jurisdictions. that the existence of a federal Commission and national 
guidelines would not affect, or even reduce court and/ or correctional costs. 


Conclusion EN 


In an era in which most countries are moving towards a more structured 
sentencing environment which enhances transparency and consistency, Canada is 
becoming increasingly anomalous. This survey of international developments has 
shown that there is a now a wealth of comparative experience and scholarship on 
which to draw.” In addition, after more than a decade of study and consultation with 
practitioners and other stakeholders, the American Law Institute’s Model Penal Code 
project has recently released its final Sentencing and Release model Set of 


7? Coroners and Justice Act 2009, s. 124. 


74 For further discussion of sentencing guidelines and sentencing across common law 
jurisdictions see Northern Ireland Assembly (2011); Roberts and Baker (2008) and Roberts 
(2012). 
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provisions.” This consists of a comprehensive, detailed and integrated set of 
provisions which serves as an authoritative model for other jurisdictions, including 
Canada. 


Exactly 30 years ago in 1985, the Sentencing Commission conducted the first 
thorough, national consultation with all principal stakeholders in the area of 
sentencing (see Canadian Sentencing Commission, 1987, Chapter 1). Much has 
happened in the field of sentencing since then, including of course Bill C-41 and the 
many amendments introduced over the past decade. Perhaps the time has come for 
another such consultation, with a view to establishing the most pressing problems as 
well as the most appropriate remedies. 


ig 


™ See American Law Institute for Model Penal Code: Sentencing. Draft No. 11 at 
https://www.ali.org/. 
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Sentencing Grid, Minnesota Sentencing Guidelines Commission 
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B. Extract from the Sentencing Act (2011) [Amendment pithy Israeli 
Penal Law, 1977]”* | 


40a Purpose i 

The purpose of this section is to set forth the principles and the considerations guiding 
sentencing, the weight that is to be accorded them, and the relationship between them, 
such that the Court will determine the sentence appropriate to the offender 
considering the circumstances of the offense. 


40b The Guiding Principle: Proportionality 
The guiding principle in sentencing is proportionality between the seriousness of the 
offense committed by the offender and the degree of his va and the type and 


severity of his punishment: 


40c Determining the Proportionate Sentence m Btermining the Sentence 
(a) The Court shall determine a “Proportionate $ g Range” for the offense 
committed by the offender in accordance w thë Buiding principle; for that purpose, 
the Court will consider the societal ‘ ‘valuesiihi aimed by the Offense, the degree/level 
of that harm, customary sentencing practices efor that offense] ahd the circumstances 
related to the commission of the offense, ‘a elineated in Jin Article aij N 

(b) The Court shall decide the offender’s sentefite witht the afore tioned 
Sentence Range, taking into cor$iðeration the ciretinstances unrelated {E the 
commission of the offense, as deiin ehin Article ðk: however, the Court may 

` deviate from the Proportionate Sentence ahge f for reds dns of rehabilitation or the ` 
protection of public safety, EN delinediéd i in Afiičles O 


N E X ot 


(a) If the Court determines Te <p porione te:Sentence Range i in accordance with the 
RS 66 ” 
guiding Princip ge, and [the Eterm nes thatithere i is a “serious likelihood” that the 
offende paiuilleb nanii a Sinrehabilitated, the Court may deviate from 
the Peg ottionate ent gnce Rap ge and da eidethe offender’s sentence in accordance 
with hisfebabilitative Tees, andihay instruct the offender to undertake rehabilitative 
action; for*piurposes of thiSairticle,” Sighabilitative action” includes, inter alia, [...]. 
(b) If the offer ise i is exceptionally serious, or the offender’s culpability is 
exceptionally high isthe Courtithay not deviate from the Proportionate Sentence Range 
pursuant to subsection (a), ) given if there is a serious likelihood that the offender will 
be rehabilitated or if ‘feng Been rehabilitated, except in unusual and extraordinary 
circumstances, after the @ourt has been persuaded that these circumstances “trump” 
the need to decide the offender’s sentence according to the guiding principle; the 
Court shall enumerate its justifications in its ruling. 


40d Rehabilitation: 


40e Protection of Public Safety 

If the Court determines the Proportionate Sentence Range in accordance with the 
guiding principle, and [then] determines that there is a “serious likelihood” that the 
offender will continue to commit crimes, and that it is necessary to separate him from 
the public and increase his punishment in order to protect the public, the Court may 
take this into account when deciding the offender’s sentence, so long as the sentence 
does not deviate significantly from the Proportionate Sentence Range; the Court shall 


76 Unofficial translation by Gazal-Ayal and Roberts based on an earlier version by Efrat Hakak. 
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not do so unless the offender has a substantial criminal record or if a professional 
report has been presented to the Court. 


40f Individual Deterrence 
If the Court determines that it is necessary to deter the offender from committing 
another offense, and that there is a serious likelihood that the imposition of a specific 
sentence will deter him, the Court may take this consideration into account when 
deciding the offender’s sentence, so long as the sentence does not deviate from the 
Proportionate Sentence Range. 


40g General Deterrence 

If the Court determines that it is necessary to deter the public from committing 
offenses of the same type that the offender committed, and that there is a serious 
likelihood that an increase in his sentence will deter thespliblic, the Court may take 
this into account when deciding the offender’s senterit Eso long as the sentence does 


not deviate from the Proportionate Sentence Ra 3 


hs 
40h Fines <> sS 
If the Court has determined that the appr ‘e sentence for thi 20, offender under the 
circumstances of the offense includes a monetary fine, the Court shi il] determine the 
_ Proportionate Sentence Range for that offenses Awhile, faking ir into accét unt, in addition 
to 40c(a), the offender’s financial — l S 
of the Bffense 
ER nge, purSliant to article 40c(a), the 


goon n t ee 
delinented below, r the deeree to W d are pret] if the Court believes that 


spes È 
1) the preparation thatpr cedi th comm 
(1) the prep PR a 


ARN 
(2) = E PINS tele in the: Ommi: 


y a fon ‘of the x E 

Mithat was antičiþated = of the commission of the offense; 

(4) the harn ist was causedia as a resiilt of the commission of the offense; 

(5) the offende’Sculpabilityas manifested in the reasons that brought the offender to 
commit the offense: A i ; 

(6) the offender’s ab FR derstand what he does, the illegitimate nature of his ° 
action, or the significance*of his action, including as a’consequence of his age; 

(7) the offender’s ability to abstain from committing the act, and his control over his 
actions, including as a result of provocation; 

(8) the offender’s psychological distress as a result of his abuse at the hands of the 
victim; 

(9) the proximity to the legal defenses to criminal responsibility as set out in Section 
B, Chapter 5-1; 

(10) the cruelty, violence, or abuse of the victim, or the exploitation of.the victim; 
(11) the offender’s abuse of his power or abuse of his status, or the exploitation of his 
relationship with the victim. 

(b) The Court shall consider circumstances (a)(6)-(9) only if the Court believes that 
they mitigate the seriousness of the offense and the offender’s culpability, and shall 
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consider circumstances (a)(10) and (11) only if the Court believes that they aggravate 
the seriousness of the offense and the offender’s culpability. 


40j Proof 

(a) The Court shall determine the existence of circumstances related to the 
commission of the offense based on evidence brought before the court during the trial 
stage [i.e. not the sentencing stage]; l 

(b) Subsection (a) notwithstanding — 

(1) the offender may adduce evidence during the sentencing stage, so long as the 
evidence does not contradict his claims made during the trial stage; both parties may 
bring evidence during the sentencing stage if the law requires it; 

(2) the Court may, at the request of one of the parties, allow the parties to adduce 
evidence during the sentencing stage, if it is convinced that it was not possible to 
adduce it during the trial stage, or if it will cause an obstruction of justice. 

(c) The Court shall employ the reasonable-doubt standard of proof for aggravating 
circumstances, and the civil standard of proof for-mitigating circumstances. 

(d) Subsection (b)(2) notwithstanding — if the.offender pled guilty to the facts set out 
in the indictment, whether before evidence. was brought before the Court or after, the 
indictment shall include all the facts and: circumstances related: to ‘the commission of 
the offense. : 


40k Circumstances unrelated to the commission of the offense 
(a) In deciding the offender’s sentence [within the Proportionate Sentence Range], 
pursuant to article 40c(b), the Court may consider circumstances unrelated to the 
commission of the offense, as delineated below, and the degree to which they occur, if 
the Court believes that it is appropriate to take them into consideration, and so long as 
the sentence does not deviate from the Proportionate Sentence Range: 
(1) the harmful impact of the PUSHER on the offender, including as a consequence 
of his age; 
(2) the harmful impact of the punishment on the offender’s family; 
(3) the ‘harms that occurred to the offender as a result of the commission of the offense 
and his.conviction; p 
(4) whether the offender took responsibility for his actions, and the degree to which 
he has become; or is making an effort to become, law-abiding; 
(5) the effort thatthe offender made to “fix” the consequences of his offense, and to 
compensate for the harm he caused; . 
(6) the offender’s cooperation with law enforcement agencies; however, the court 
shall not penalize the offender for pleading “not guilty” and going to trial; 
(7) the offender’s good behavior and his contribution to society; 
(8) the offender’s difficult life-circumstances, which affected the commission of the 
offense; 
(9) the behavior of the enforcement agencies; 
(10) the time that has elapsed since the commission of the offense; 
(11) the offender’s previous criminal convictions or lack thereof. 


401 Additional Circumstances: Notwithstanding the provisions of articles 40i and 
40k, the Court may consider additional circumstances related to the commission of 
the offense in order to determine the Proportionate Sentence Range and may consider 
additional circumstances unrelated to the commission of the offense in order to 
determine the offender’s sentence. 
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The court should determine the offence category using the table below. 


Category1 : Greater harm (serious injury must normally be preser) and higher culpabaty 
Category2 . Greater harm (serious injury must normally be presem) and lover capability: 


; or lesser harm and higher cutpabslity 
Category 3 1 Lesser harm and lower capability 


The court should determine the offender's cutpabifity and the harm caused, or intended, by reference only 


to the factors identified in the table below (as demonstrated by the presence of one or more). These factors 


comprise the principal factual elements of the offence and should determine the category. 


, Factors indicating greater harm 


Injury (which includes disease transmission and/or 
peychotogical harm} which is serious In the comtext of the 
offence (must normally be present) 
Victin is particularly vulnerable because of persona! 
Groumstances 
Sustained or repeated aasauit on the same vitr: 
Factors indicating lesser harm 
injury which is less serious in the comext of the offence 

i Factors indicating higher culpabatiy 
Statutary aggravating factors: 


Offence motwated by, or demonstrating. hostility to the 


victim based on his or her sexual orientation (or presumed 
sexual orientation} 


Offence motivated by. or demonstrating, hastility to the victim 


based on the victim's d'sabiizy (or presumed disability) 


Other eggravating fot 
A significant degree of azemeditazion 


Use of weapon orvezpor. equvalent (for example. shod 


foot. headbustine, use of acid, use of animaf 


Intention 10 comm more serious harm than actualy 
resutied from the offence 


Deliberately causes more harm than is necessary for 
commission of offence 


Deliberate targetmg of vulnerable vicum 
Leading rote in group of gang 


Offence motivated bv. or demonstrating, hostility based on 


the victurn's age. sex. gender ideny (0: presumed gender 
identity) 


| Factors indicating lower culpability 


Subordinate role in group or gang 


A greater degree of provocation than normally expected 


tack of premeditation 


ental disarder or teaming disability, where linked to 
commission of hr offence 


Excessive se¥ defence 
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C: Extract from Definitive Assault Offences Guideline (England and Wales) 


STEP ONE 
Determining the offence category 


STEP TWO 
Starting point and category range 


Having determined the category, the court should use the corresponding starting points to reach a 
sentence within the category range below. The starting point applies to all offenders irrespective of plea 
or previous convictions. A case of particular gravity, reflected by muttipte features of culpability in step 
one, could merit upward adjustment from the starting point before further adjustment for aggravating or 
mitigating features, set out betow. 


Offence Category 


_ 1year 6 months’ custody 
26 weeks custody 
| Medium level community order 


» Starting Point Applicable tall afenders} 


Category Range (Applicable to ail offenders) 


1- 3years custody 


Low level community order - 51 weeks’ custody 
Band A fine — High level community order 
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Factors inerea 7 

Statutory eggrovoting fottors: 

Previenss comictions, honing regard to a) the azure of the 
of =nce to which the conviction relates and its mtevorse to 
the asteri offense: and b) the time thet has etspsed since 
the coméction 

Offence commited whist on bet 

Other oggravating factors Inctode: 

Leria of the cence 

Tieng of the ofere 


Orgen effec enon the vinia 


Presence of others knduding relatives, especiay dtdren 
of panna of hevet $ 


Geuns deprisa ovia 
tn domestic vontence cases, Vinin forced w ieave iheir 


| Explotting commen arremements with a ded lo ommi an 
— mne 


Estab! shed evidence of community pot 

Ary Steps hen bo prevent the vidin reporting in imide, 
otrai assistence end/ar from assisting or supporting 
the prusecution 


Offences uten imo consideret'an (TCs) 


3 a as 3 ho eng 
Factors reducing seciassness cr cefiecting personal 


mitigation 


No previous commctions of no (CENIT JOTI OC WETS 


Sne biw 
Remorse 
Good donen and/{or exerma!sry conduc 


Deter nation and/or demorerction of steps trhen to 
address edd-cuan or offending behaviour 


Serious mederi conditons requita urgent, imtencve or 
» ingem weacnent 


rotated Ixidest 
Age endioe tack of mztuecy where t ects the 
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FoTure to cocnpty with carrer: court orders os 
sept} he ofender 
Offence commnned what on liceno va 
N REME PERSIE aed [ense ol ie face tia Pence whare Nis istare fav: of 


faTure to cecpond to worm ngs er concems expressed by Mestzt disorder ot eem'ng Gach y, where not E 
others chou the offender's behaviour eee and 


Commiscion of offence whit undes the infuence of atcohst gote or primary œr fos dependem relatives 
or druss 


Abuse of power endfor poet'on of trsst 


STEP THREE 

Consider any other factors which indicate a reduction, such as assistance to the prosecution 
The court shou'd take into account sections 73 and 74 of the Serious Organised Crime and Police Act 
2005 (assistance by defendants: reduction ot review of sentence) and any other rute of law byvirtue of 
which an offender may receive a discounted sentence in consequence of assistance given (or offered) to 
the prosecutor o investigator. 


STEP FOUR 

Reduction for guilty pleas 

The count should take account of any potential reduction for a guilty plea in accordance with section 144 
of the Criminal Justice Act 2003 and the Guilty Pleo guidetine. 


STEP FIVE 

Dangerousness 

Assault oceasioning acuat body harm and racially/retigiously aggravated ABH are specified offences 
within the meaning of Chapter 5 of the Criminal Justice Act 2003 and at this stage the court should 
consider whether having regard to the criteria contained in that Chapter it wou'd be appropriate to 
award an extended sentence. 


STEP SIX 

Totatity principle 

sentencing an offender for more than one offence, or where the offender is already serving a sentence, 
consider whether the total sentence is just and proportionate to the offending behaviour, 


STEP SEVEN 
Compensation and ancillary orders 
In all cases, the court should consider whether to make compensalion and/or other ancillary orders. 


STEP EIGHT 

Reasons 

Section 174 of the Criminal justice Act 2003 imposes a duty to give reasons for, and explain the effect off! 7 
the sentence 
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D Other functions of the Sentencing Council 
127 Resource implications of guidelines 


(1)This section applies where the Council— 

(a) publishes draft guidelines under section 120 or 122, or 

(b) issues guidelines as definitive guidelines under either of those sections. 

(2) The Council must publish a resource assessment in respect of the guidelines. 


(3) A resource assessment in respect of any guidelines is an assessment by the Council of the 
likely effect of the guidelines on— 


(a) the resources required for the provision of prison places, 

(b) the resources required for probation provision, and 

(c) the resources required for the provision of youth justice services. 

(4) The resources assessment must be published— 

(a) in a case within subsection (1)(a), at the time of publication of the draft guidelines; 


(b) in a case within subsection (1)(b), at the time the guidelines are issued or, where the 
guidelines are issued by virtue of section 123, as soon as reasonably practicable after the 
guidelines are issued. 


(5) The Council must keep under review any resource assessment published under this 
section, and, if the assessment is found to be inaccurate in a material respect, publish a revised 
resource assessment. 


128 Monitoring 


(1)The Council must— 
(a) monitor the operation and effect of its sentencing guidelines, and 


(b) consider what conclusions can be drawn from the information obtained by virtue of 
paragraph (a). 


(2) The Council must, in particular, discharge its duty under subsection (1)(a) with a view to 
drawing conclusions about— 


(a) the frequency with which, and extent to which, courts depart from sentencing guidelines; 
(b) the factors which influence the sentences imposed by courts; . 
(c) the effect of the guidelines on the promotion of consistency in sentencing; 


(d) the effect of the guidelines on the promotion of public confidence in the criminal justice 
system. l 


(3) When reporting on the exercise of its functions under this section in its annual report for a 
financial year, the Council must include— 


(a) a summary of the information obtained under subsection (1)(a), and 


(b) a report of any conclusions drawn by the Council under subsection (1)(b). 


48 
000048 


Released under the Access to Information Act / 
Divulgé(s) en vertu de la Loi sur l’accés à l’information. 


129 Promoting awareness 


(1) The Council must publish, at such intervals as it considers appropriate— 


(a) in relation to each local justice area, information regarding the sentencing practice of the 
magistrates' courts acting in that area, and l 


(b) in relation to each location at which the Crown Court sits, information regarding the 
sentencing practice of the Crown Court when it sits at that location. 


(2) The Council may promote awareness of matters relating to the sentencing of offenders by 
courts in England and Wales, including, in particular— 


(a) the sentences imposed by courts in England and Wales; 
(b) the cost of different sentences and their relative effectiveness in preventing re-offending; 
(c) the operation and effect of guidelines under this Chapter. 


(3) For the purposes of subsection (2), the Council may, in particular, publish any information 
obtained or produced by it in connection with its functions under section 128(1). 


130 Resources: effect of sentencing practice 


(1) The annual report for a financial year must contain a sentencing factors report. 


(2) A sentencing factors report is an assessment made by the Council, using the information 
available to it, of the effect which any changes in the sentencing practice of courts are having 
or are likely to have on each of the following— 


(a) the resources required for the provision of prison places; 
(b) the resources required for probation provision; 


(c) the resources required for the provision of youth justice services. 


131 Resources: effect of factors not related to sentencing 
(1) The annual report for a financial year must contain a non-sentencing factors report. 


(2) The Council may, at any other time, provide the Lord Chancellor with a non-sentencing 
factors report, and may publish that report. 


(3) A non-sentencing factors report is a report by the Council of any significant quantitative 
effect (or any significant change in quantitative effect) which non-sentencing factors are 
having or are likely to have on the resources needed or available for giving effect to sentences 
imposed by courts in England and Wales. 


(4) Non-sentencing factors are factors which do not relate to the sentencing practice of the 
courts, and include— 


(a) the recalling of persons to prison; 

(b) breaches of orders within subsection (5); 

(c) patterns of re-offending; 

(d) decisions or recommendations for release made by the Parole Board; 

(e) the early release under discretionary powers of persons detained in prison; 


(f) the remanding of persons in custody. 
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(5) The orders within this subsection are— 


(a) community orders (within the meaning of section 177 of the Criminal Justice Act 2003 (c. 
44)), l 


(b) suspended sentence orders (within the meaning of section 189(7) of that Act), and 


(c) youth rehabilitation orders (within the meaning of Part 1 of the Criminal Justice and 
Immigration Act 2008 (c. 4)). 


132 Duty to assess impact of policy and legislative proposals 


(1) This section applies where the Lord Chancellor refers to the Council any government 
policy proposal, or government proposal for legislation, which the Lord Chancellor considers 
may have a significant effect on one or more of the following— 


(a) the resources required for the provision of prison places; 
(b) the resources required for probation provision; 
(c) the resources required for the provision of youth justice services. 


(2) For the purposes of subsection (1}— 


“government proposal for legislation” includes a proposal of the Welsh Ministers for 
legislation. a RESALE 


(3) The Council must assess the likely effect of the proposal on the matters mentioned in 
paragraphs (a) to (c) of subsection (1). 


(4) The Council must prepare a report of the assessment and send the report— 

(a) to the Lord Chancellor, and 

(b) if the report relates to a proposal of the Welsh Ministers, to the Welsh Ministers. 
(5) A single report may be prepared of the assessments relating to 2 or more proposals. 


(6) If the Lord Chancellor receives a report under subsection (4) the Lord Chancellor must, 
unless it relates only to a proposal of the Welsh Ministers, lay a copy of it before each House 
of Parliament. 


(7) If the Welsh Ministers receive a report under subsection (4) they must lay a copy of it 
before the National Assembly for Wales. 


(8) The Council must publish a report which has been laid in accordance with subsections (6) 
and (7). 


(9) In this section “legislation” means— 
(a) an Act of Parliament if, or to the extent that, it extends to England and Wales; 


- (b) subordinate legislation made under an Act of Parliament if, or to the extent that, the 
subordinate legislation extends to England and Wales; 


(c) a Measure or Act of the National Assembly for Wales or subordinate legislation made 
under such a Measure or Act. 
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